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This Q&A provides country-specific commentary on Practice note, Anti-corruption due diligence (joint ventures):
Cross-border, and forms part of Cross-border joint ventures.
 

 

Anti-corruption (joint ventures)

1. What are the main legislation and regulatory provisions relevant to bribery and corruption? Is the
applicable legislation extraterritorial?

In Japan, the main legislation relevant to bribery and corruption is:

• The Criminal Code (CC), which regulates domestic bribery.

• The Unfair Competition Prevention Law (UCPL), which regulates foreign bribery.

Domestic bribery

The CC regulates the bribery of Japanese public officials. It applies to:

• Anyone who commits bribery within the territory of Japan.

• Any Japanese national who commits bribery outside the territory of Japan.

• Any Japanese public official who receive bribes, whether inside or outside the territory of Japan.

The National Public Service Ethics Act (NPSEA) and the National Public Service Ethics Code (NPSEC) also apply
to Japanese national public officials.

They provide rules and guidelines on Japanese national public officials' ability to accept gifts and the process for
reporting gifts, hospitality and benefits.
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A breach of the NPSEA or NPSEC by a national public official will only lead to disciplinary action for that official:
the offeror of the gift, hospitality or benefit will not be subject to criminal prosecution. However, the NPSEA and
NPSEC provide useful guidance for those considering dealings with Japanese national public officials.

Foreign bribery

The UCPL regulates bribery of foreign public officials. The UCPL applies:

• If any element of the offence was committed in Japan, or the consequences of the offence have repercussions
in Japan (regardless of the offender's nationality).

• To any Japanese national who commits an offence under the UCPL outside the territory of Japan.

In addition to the UCPL, the Ministry of Economy, Trade and Industry (METI) has published Guidelines on the
Prevention of Bribery of Foreign Public Officials (METI Guidelines), which were last updated in September 2017.
The METI Guidelines do not bind the Japanese courts but are a useful reference when interpreting the UCPL.

The Japan Federation of Bar Associations has also published its own Guidance on Prevention of Foreign Bribery.
Similarly to the METI Guidelines, the Guidance on Prevention of Foreign Bribery does not bind the Japanese courts
but constitutes a useful reference.

2. What international anti-corruption conventions apply in your jurisdiction?

The following international anti-corruption conventions apply to Japan:

• Organisation for Economic Co-operation and Development's Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions.

• United Nations Convention against Corruption.

• United Nations Convention against Transnational Organized Crime.

3. What are the specific bribery and corruption offences in your jurisdiction? Can both individuals
and (incorporated or unincorporated) entities be held liable for criminal offences? At what level of
management will an (incorporated or unincorporated) entity be responsible for the actions of its
employees?
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Domestic bribery

Article 198 of the CC prohibits giving, offering or promising bribes to public officials in connection with their duties.

The CC does not define the term "bribe". The Japanese courts have interpreted the term broadly to mean that any
benefit could be a "bribe" (for example, Daishinin, Judgment, Meiji 44.5.19, Keiroku, volume 17, page 879).

Court precedents such as Daishinin show that the Japanese courts may not view a certain gift or benefit as a "bribe"
if it is provided in accordance with normal social conventions, considering the circumstances and the gift's value.
However, there is no clear "safe harbour" rule for this exception. In practice, the NPSEA, NPSEC and other relevant
guidelines are useful when considering the provision of a gift or benefit to a Japanese national public official (see
Question 1).

Article 7(1) of the CC defines public officials as:

• National or local government officials.

• Members of an assembly or committee.

• Other employees engaged in the performance of public duties in accordance with relevant laws and
regulations.

The definition does not necessarily include employees of state-owned or state-controlled companies. However,
officers and employees of certain companies are deemed public officials by certain statutes (for example, Article 30
of the Bank of Japan Act deems officers and employees of the Bank of Japan to be public officials).

In addition, some special laws deem officials of private companies that are closely related to the public interest to be
public officials and prohibit the bribing of these officials. The Act on Nippon Telegraph and Telephone Corporation,
etc. deems employees of the Nippon Telegraph and Telephone Corporation to be public officials and prohibits bribing
of these employees.

The bribery provisions of the CC apply to:

• Persons who have resigned as public officials, if the bribery relates to their duties before resignation.

• Persons who will become public officials, if the bribery relates to their duties assumed after commencement.

The bribery provisions of the CC only apply to individuals and not to corporate entities.

Foreign bribery

Article 18(1) of the UCPL regulates foreign bribery. It prohibits the giving, offering or promising of, "any money or
other benefit", to a "foreign public official", for the purpose of achieving the following, in order to obtain "wrongful
gains in business" with respect to "international commercial transactions":

• Having the foreign public official act or refrain from "acting in relation to the performance of official duties".
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• Having the foreign public official use their position to influence another foreign public official to act or
refrain from acting in relation to the performance of official duties.

"Foreign public official" means any of the following categories of person:

• Any person who engages in public services for a national or local foreign government.

• Any person who engages in the business affairs of an entity established under a special foreign law to carry
out specific affairs in the public interest.

• Any person who engages in the business affairs of an entity in which:

• one or more of the national or local governments of foreign states directly owns voting shares or a
capital subscription amount that exceeds 50% of that enterprise's total issued voting shares or total
capital subscription, and to whom special rights and interests are granted by the national or local
government of the foreign states for performance of its business;

• the majority of the officers (meaning directors, auditors, council members, inspectors, liquidators and
any other persons engaged in management of the business) are appointed or designated by one or more
of the national or local foreign governments, and to whom special rights and interests are granted by
the national or local government of the foreign states for performance of its business; or

• a person specified by a Cabinet Order as a person equivalent to the immediately preceding paragraph.

• Any person who engages in public services for an international organisation (which means an international
organisation constituted by governments or intergovernmental international organisations).

• Any person who, under the authority of a foreign state or local government of a foreign state or an
international organisation, engages in affairs that have been delegated to them by that state or organisation.

(Article 18(2), UCPL.)

"Any money or other benefit" means not only economic benefit, but any benefit that serves to satisfy a demand or
desire of a person. Examples of such benefits include:

• Free rental of a house or building.

• Entertainment and paid dining.

• Provision of collateral or a guarantee.

• Sexual relationships.

• Occupational positions.

"International commercial transaction" means an act of economic activity beyond national borders, such as trade
and foreign investment. "International" means either that:

• An international relationship exists between the trading parties of the commercial transaction.

• An international relationship exists in the business activity in question.
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"Acting in relation to the performance of official duties" includes not only any acts within the scope of official
authority of the foreign public official, but also any acts closely connected to their official duties.

"Gain in business" refers to a tangible or intangible economic value or any other gain in a general sense that an
enterprise can gain in carrying out its business. The term "wrongful gain" means any gain obtained in a manner
running counter to public policy or the principle of good faith. Therefore, the UCPL will prohibit the offering of gifts
and gratuities, travel, meals and entertainment to a foreign public official if it is considered that these were provided
for the purpose of obtaining a wrongful gain in business.

The METI Guidelines are a useful guide when considering the types of gift that will not constitute an offence under
the UCPL. The METI Guidelines provide that some gifts can be regarded as being purely for the purpose of socialising
or for fostering an understanding of the company's products or services, depending on certain factors including:

• Timing.

• Type of item.

• Amount of money.

• Frequency.

The METI Guidelines provide specific examples that may not necessarily be considered payments to obtain a
wrongful gain in business, including:

• Providing promotional giveaways or commemorative gifts for general distribution, such as publicity
calendars.

• Providing appropriate refreshments or basic food and drink at a business meeting.

• Riding with a foreign public official in a company car to visit the company's office when it is necessary due to
transportation conditions.

• Providing an appropriate seasonal gift of low cost in accordance with social customs.

Unlike the CC's provisions on domestic bribery, in relation to foreign bribery, the UCPL provides that if a
representative, agent, employee or any other staff member of an entity has committed a breach of Article 18 of the
UCPL in connection with the operation of the entity, the entity will also be liable under the UCPL.

4. Can associated persons (such as spouses and close relatives) and agents be liable for bribery and
corruption offences and in what circumstances?

Yes, but only if the associated person or agent is found to be a co-principal, an inducer or an accessory to the offence.
The below applies for both domestic bribery and foreign bribery.
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Co-principal

If a person acts in conspiracy with another to commit an offence but does not actually participate in the commission
of the offence itself, this person will be liable in the same manner as the person who committed the actual crime as
a co-principal (for example, Daishinin, Rengobu, Judgment, Showa 11.5.28, Keishu, volume 15, page 715).

Inducer

An inducer is a person who induces another to commit an offence. The CC provides that an inducer will be prosecuted
in the same manner as the person who actually committed the offence.

Accessory

A person who aids another in the commission of an offence will be dealt with as an accessory. However, the accessory
will be subject to a lighter penalty than the principal offender.

5. What are the potential penalties (for example, criminal, regulatory or administrative) for
participating in bribery and corruption? Can matters be resolved by a deferred prosecution agreement
(or similar alternative to formal prosecution) or civil settlement?

Domestic bribery

Under the CC, a person who gives, offers or promises to give a bribe to a public official may be imprisoned for up
to three years or fined up to JPY2.5 million. Entities are not criminally liable for their employees' bribery under the
CC (see Question 4).

Penalties for public officials differ based on the circumstances. The following provide non-exhaustive examples:

• If a public official accepts, solicits or promises to accept a bribe in connection with their duties, they may be
imprisoned for up to five years.

• If a public official agrees to perform a certain act in response to a request, the penalty may be increased to
imprisonment for up to seven years.

• If a person who is to be appointed as a public official, accepts, solicits or promises to accept a bribe in
connection with a duty to be assumed and agrees to perform an act in response to a request, they may be
imprisoned for up to five years in the event they are appointed as a public official.

• If a former public officer receives a bribe in connection with their illegal performance or non-performance of
a duty in response to a request during their past public service, they may be imprisoned for up to five years.

The court will confiscate a bribe accepted by a public official. If it is not possible to confiscate all or part of the actual
bribe, the court will collect an equivalent sum of money from the offender.
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Foreign bribery

A natural person who bribes a foreign public official will be liable to imprisonment for up to five years and/or a fine
up to JPY5 million (Article 21(2), UCPL).

The UCPL also provides that if a representative, agent, employee or any other staff member of an entity has
committed a breach in connection with the operation of the that entity, a fine of up to JPY300 million will be imposed
on the entity.

Plea-bargaining system

It is possible to resolve matters by using the plea-bargaining system, which came into effect on 1 June 2018. Under
the plea-bargaining system, suspects and criminal defendants can avoid indictment or obtain lighter sentences by
providing information to prosecutors about the criminal acts of others.

The plea-bargaining system does not take into account whether or not the person confesses to their own guilt, but
instead requires the person to provide information about the criminal acts of others. It is therefore different, for
example, to a guilty plea under US law.

The system does not require the involvement of the court but does require the involvement of the suspect or criminal
defendant's defence lawyer.

6. What defences, safe harbours or exemptions are available (if any) and who can qualify? Are there
any specific examples of payments being permitted by law, for example facilitation payments?

There are very limited defences, safe harbours and exemptions available for domestic and foreign bribery in Japan.

Averting present danger

One defence is that of averting present danger, under Article 37 of the CC, which applies to both domestic and foreign
bribery. If the only way to preserve the life or body of oneself or any other person is by acting to avert a present
danger, the act will be exempted, but only when the harm caused by the act does not exceed the harm to be averted.

The METI Guidelines give the example of a person who is in danger of being assaulted if they fail to make a payment,
and who therefore has no choice but to make the minimum payment necessary to avert actual endangerment of
life or body. However, it would be rare for the Japanese courts to accept this defence other than in very limited
circumstances.

Facility payment

The CC does not permit any facilitation payment, and therefore these payments may constitute domestic bribery.
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Similarly, the UCPL does not have a provision that allows facilitation payments for foreign bribery. Accordingly,
bribery of foreign public officials will not be exempted even if the payment is a small facilitation payment.

The METI Guidelines note that there are cases (for example, in customs settings) where an enterprise has
taken all the necessary procedures under local law and regulations but there is still delay or other unreasonably
disadvantageous discriminatory treatment by a local government until money or goods are provided to local
government officials. However, the METI Guidelines state that any payment, whether or not for the purpose of
avoiding discriminatory or disadvantageous treatment, is likely to be considered as giving money or other benefits
to obtain a wrongful gain in business, and therefore still constitutes foreign bribery under the UCPL.

7. What do companies usually do to mitigate their anti-corruption risk in your jurisdiction
(for example, do they implement anti-corruption policies and procedures and roll-out training
programmes for employees)?

It is becoming more common for companies to implement anti-corruption prevention measures, such as anti-
corruption policies and procedures, and training programmes for their officers and employees.

The METI Guidelines detail the aspects of a compliance system for the prevention of foreign bribery, which Japanese
companies should consider implementing. The METI Guidelines state that the key elements in the creation and
operation of a compliance system are:

• The attitude of, and message from, top management.

• A risk-based approach.

• The need to take action at a subsidiary level based on the bribery risk.

Companies should refer to the METI Guidelines and the Guidance on Prevention of Foreign Bribery when preparing
their anti-corruption policies and procedures.

It should be noted that Japanese law does not provide any leniency programme or reduction of any charges or
penalties even if a company has an adequate compliance programme.

8. Which authorities have the powers of investigation, prosecution and enforcement in cases of bribery
and corruption? What are these powers and what are the consequences of non-compliance? What are
the possible outcomes of any investigations, prosecutions and other forms of enforcement?
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In general, the Public Prosecutor's Office has the powers of investigation, prosecution and enforcement in cases
of bribery and corruption. There is no special government agency for these cases, and therefore the powers and
procedures for investigation, prosecution and enforcement are the same as those for other criminal cases.

It is usually the Japanese police who initiate the criminal investigation, while the public prosecutor will provide
instructions to the police, for example on the collection of additional evidence. The public prosecutor also has the
power to initiate a criminal investigation itself.

Public prosecutors or the police may take the following measures as part of the investigation:

• Voluntary interview. Public prosecutors or the police may request a voluntary interview. However, they
cannot force a person to submit to an interrogation without arresting and detaining them.

• Arrest. In the event that public prosecutors or the police arrest and detain a person, they then can force that
person to submit to interrogation. However, the person may refuse to give any self-incriminating statements.

• Court examination. If a person does not co-operate with the interrogation, public prosecutors can
request a judge to examine them as a witness in court. In practice, this procedure is rarely used. As with
the interrogation after arrest and detention, the person subject to this procedure may refuse to give self-
incriminating testimony.

• Voluntary submission of evidence. Public prosecutors and the police may request a voluntary
submission of relevant information and evidence.

• Compulsory search and seizure. Public prosecutors and the police also have the power to conduct a
compulsory search and seizure on obtaining a warrant issued by the court.

Public prosecutors have discretion as to whether to prosecute a bribery case based on the outcome of the
investigation. The court will decide the outcome of the bribery case in accordance with applicable law. After the court
provides its final judgment, the public prosecutor will enforce the court's judgment.

9. Are there any circumstances under which payments such as bribes, ransoms or other payments
arising from blackmail or extortion are tax-deductible as a business expense?

No. Under the Corporate Tax Law, no claim for payments for domestic or foreign bribes can be made as a tax-
deductible expense.

10. Are there any circumstances under which payments such as bribes, ransoms or other payments
arising from blackmail or extortion are tax-deductible as a business expense?
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There is no formal duty for companies to report any breaches of anti-bribery or corruption laws to any governmental
authority.

11. Are there any whistleblowing protections?

The Whistleblower Protection Act (WPA) is designed to protect whistleblowers. The WPA prohibits the termination
of a whistleblower's employment and any discriminatory treatment of a whistleblower (for example, demotion or
reduction in salary) if the termination or discriminatory treatment is due to the whistleblowing. The WPA covers
more than 400 statutes, including the CC and the UCPL.

However, under the WPA, there is no criminal or administrative penalty for violation of the prohibition against
termination and discriminatory treatment.

12. Are anti-corruption representations, warranties and/or undertakings inserted in shareholders'
agreements (or in any other relevant joint venture documents)? What is their usual wording?

Generally speaking, it is increasingly common to include anti-corruption representations and warranties, and an
anti-corruption undertaking, in the shareholders' agreement.

Whether a shareholders' agreement includes anti-corruption representations and warranties will depend on the
jurisdiction of the joint venture (JV) partners and the JV itself.

If the JV is between Japanese parties, the shareholders' agreement would usually not contain any anti-corruption
representations and warranties, unless one of the Japanese parties is a particularly compliance-sensitive company.
However, if the JV partner or the JV itself is in a jurisdiction where bribery or corruption issues are common (as in
many emerging economies), or the JV partner is from an anti-corruption-sensitive jurisdiction such as the US, it is
common for the shareholders' agreement to include anti-corruption representations and warranties

Anti-corruption undertakings are also not usual in shareholders' agreements between Japanese parties. However,
when the JV partner or the JV itself resides in a jurisdiction where bribery or corruption issues are common, or one
of the JV partners is from an anti-corruption-sensitive jurisdiction, it is normal to find anti-corruption undertakings
in the shareholders' agreement.

There is no customary wording regarding anti-corruption representations, warranties and undertakings used in
Japan. The wording in Standard clause, Anti-corruption clauses: joint venture agreement is largely in line with
the provisions proposed to Japanese parties by US parties. When the wording is to be used in connection with a
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Japanese party and the shareholders' agreement involves a jurisdiction other than Japan, the wording should also
refer explicitly to the UCPL.

13. Are there any other provisions that should be, or are commonly, set out in a shareholders'
agreement (or in any other relevant joint venture documents) in relation to anti-corruption?

There are no other anti-corruption related provisions that must be, or are commonly, set out in a shareholders'
agreement.

14. Would your answers with respect to Question 12 and Question 13 be different depending on
whether the joint venture is a 50:50 relationship between the parties or a majority/ minority
shareholder relationship?

No.

15. What are the remedies for a "material breach" of anti-corruption representations, warranties and/
or undertakings?

There is no concept of "material breach" under Japanese law. However, parties have freedom of contract, and if
the shareholders' agreement provides that a party has certain rights such as termination rights or rights to claim
damages in the event of a "material breach", the Japanese courts will generally observe these rights, unless the court
finds the relevant provisions unfair or against the public interest (which only occurs in limited circumstances).

16. Is it common for any matter to be reserved to the shareholders' approval?

No. Although it is common to include matters for shareholder approval in the shareholders' agreement, it is not
common to include items specifically in relation to anti-corruption.
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17. Is there any effective mechanism available to the victims of bribery and corruption (for instance, the
company and its shareholders whose assets have been diverted by the company's directors to corrupt
government officials) to trace and recover assets?

No. There is no special mechanism available to victims of bribery and corruption to effectively trace and recover
assets.

18. Do you expect that the United Kingdom's exit from the European Union (Brexit) may affect anti-
corruption matters in relation to your jurisdiction?

No.
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